
CONGRESSIONAL RECORD — HOUSE H5237 June 30, 2010 
come. For this reason alone, this bill deserves 
to become law. 

INVESTOR PROTECTION AND SECURITIES REFORMS 
As the House developed this legislation, I 

played a key role in drafting the title con-
cerning investor protection and securities re-
form. The Administration’s proposal and the 
Senate’s bill contained some important im-
provements, but the initial House plan had 
many, many more. I am pleased that the final 
package more closely resembles the initial 
House legislation rather than the original Ad-
ministration and Senate plans. 

Among its chief reforms in the area of inves-
tor protection, the conference agreement pro-
vides that the SEC, after it conducts a study, 
may issue new rules establishing that every fi-
nancial intermediary who provides personal-
ized investment advice to retail customers will 
have a fiduciary duty to the investor. A tradi-
tional fiduciary duty includes an affirmative 
duty of care, loyalty and honesty; an affirma-
tive duty to act in good faith; and a duty to act 
in the best interests of the client. Through this 
harmonized standard of care, both broker- 
dealers and investment advisers will place 
customers’ interests first. 

Regulators, practitioners, and investor advo-
cates have become increasingly concerned 
that investors are confused by the legal dis-
tinction between broker-dealers and invest-
ment advisers. The two professions currently 
owe investors different standards of care, 
even though their services and marketing 
have become increasingly indistinguishable to 
retail investors. The issuance of new rules will 
fix this long-standing problem. 

Additionally, the legislation adopts rec-
ommendations made by SEC Chairman Mary 
Schapiro, SEC Inspector General David Kotz, 
and Harry Markopolos, the whistleblower who 
sought for many years to get regulators to 
shut down the $65 billion Ponzi scheme per-
petrated by Bernard Madoff. Specifically, the 
conference agreement provides the SEC with 
the authority to establish an Investor Protec-
tion Fund to pay whistleblowers whose tips 
lead to successful enforcement actions. The 
SEC currently has such authority to com-
pensate sources in insider trading cases, and 
the whistleblower provision in this bill would 
extend the SEC’s power to compensate other 
tipsters who bring substantial evidence of 
other securities law violations. 

The conference agreement also responds to 
other problems laid bare by the Madoff fraud. 
These changes include increasing the line of 
credit at the U.S. Treasury from $1 billion to 
$2.5 billion to support the work of the Securi-
ties Investor Protection Corporation, SIPC, 
and raising SIPC’s maximum cash advance 
amount to $250,000 in order to bring the pro-
gram in line with the protection provided by 
the Federal Deposit Insurance Corporation. 

This bill additionally increases the minimum 
assessments paid by SIPC members from 
$150 per year, regardless of the size of the 
SIPC member, to 2 basis points of a SIPC 
member’s gross revenues. This fix will help to 
ensure that SIPC has the reserves it needs in 
the future to meet its obligations. Finally, in re-
sponse to the Madoff fraud, the final product 
includes my legislation to allow the Public 
Company Accounting Oversight Board to ex-
amine the auditors of broker-dealers. 

For too long, securities industry practices 
have deprived investors of a choice when 
seeking dispute settlement, too. In particular, 

pre-dispute mandatory arbitration clauses in-
serted into contracts have limited the ability of 
defrauded investors to seek redress. Broker-
age firms contend that arbitration is fair and 
efficient as a dispute resolution mechanism. 
Critics of mandatory arbitration clauses, how-
ever, maintain that the brokerage firms hold 
powerful advantages over investors and hide 
mandatory arbitration clauses in dense con-
tract language. 

If arbitration truly offers investors the oppor-
tunity to efficiently and fairly settle disputes, 
then investors will choose that option. But in-
vestors should also have the choice to pursue 
remedies in court, should they view that option 
as superior to arbitration. For these reasons, 
the final package provides the SEC with the 
authority to limit, prohibit or place conditions 
on mandatory arbitration clauses in securities 
contracts. 

Another significant investor protection pro-
vided in this conference agreement concerns 
proxy access. In particular, H.R. 4173 clarifies 
the ability of the SEC to issue rules regarding 
the nomination by shareholders of individuals 
to serve on the boards of public companies. 
These provisions regarding proxy access will 
enhance democratic participation in corporate 
governance and give investors a greater voice 
in the companies that they own. 

A myriad of problems presently confronts 
the SEC, perhaps none more urgent than the 
need for adequate resources. Chairman 
Schapiro and others have repeatedly stressed 
the need to increase the funding to ensure 
that the agency has the ability to keep pace 
with technological advances in the securities 
markets, hire staff with industry expertise, and 
fulfill one of its core missions: the protection of 
investors. In response, this agreement slightly 
increases the independence of the SEC in the 
appropriations process, doubles the authorized 
SEC budgets over 5 years, and creates a new 
reserve fund to support technology improve-
ments and address emergency situations, like 
the flash crash that occurred in May 2010. 

Moreover, H.R. 4173 modifies the SEC’s 
structure by creating a number of new units 
and positions, like an Office of the Investor 
Advocate, an office to administer the new 
whistleblower bounty program, and an Office 
of Credit Ratings. However, the SEC’s sys-
temic failures to effectively police the markets 
in recent years required Congress to do even 
more to shake up the agency’s daily oper-
ations. As such, the legislation includes my 
provision mandating an expeditious, inde-
pendent, comprehensive study of the securi-
ties regulatory regime by a high caliber body 
with expertise in organizational restructuring to 
identify deficiencies and reforms, and ensure 
that the SEC and other regulatory entities put 
in place further improvements designed to pro-
vide superior investor protection. My hope is 
that this study will ultimately become the 
model for reforming other agencies. The final 
bill also includes my deadlines generally forc-
ing the SEC to complete enforcement, compli-
ance examinations, and inspections within 180 
days, with some limited exemptions for com-
plex cases. 

The conference agreement on H.R. 4173 
additionally modifies, enhances and stream-
lines the powers and authorities of the SEC to 
hold securities fraudsters accountable and bet-
ter protect investors. For example, the SEC 
will have the authority to impose collateral 
bars on individuals in order to prevent wrong-

doers in one sector of the securities industry 
from entering another sector. The SEC will 
also gain the ability to make nationwide serv-
ice of process available in civil actions filed in 
Federal courts, consistent with its powers in 
administrative proceedings. 

The bill further facilitates the ability of the 
SEC to bring actions against those individuals 
who aid and abet securities fraud. The Securi-
ties Exchange Act of 1934 and the Investment 
Advisers Act of 1940 presently permit the SEC 
to bring actions for aiding and abetting viola-
tions of those statutes in civil enforcement 
cases, and this bill provides the SEC with the 
power to bring similar actions for aiding and 
abetting violations of the Securities Act of 
1933 and the Investment Company Act of 
1940. In addition, the bill not only clarifies that 
the knowledge requirement to bring a civil aid-
ing and abetting claim can be satisfied by 
recklessness, but it also makes clear that the 
Investment Advisers Act of 1940 expressly 
permits the imposition of penalties on those in-
dividuals who aid and abet securities fraud. 

One final investor protection reform that I 
drafted and want to highlight concerns the 
new authority of the SEC and the Justice De-
partment to bring civil or criminal law enforce-
ment proceedings involving transnational se-
curities frauds. These are securities frauds in 
which not all of the fraudulent conduct occurs 
within the United States or not all of the 
wrongdoers are located domestically. The bill 
creates a single national standard for pro-
tecting investors affected by transnational 
frauds by codifying the authority to bring pro-
ceedings under both the conduct and the ef-
fects tests developed by the courts regardless 
of the jurisdiction of the proceedings. 

In the case of Morrison v. National Australia 
Bank, the Supreme Court last week held that 
section 10(b) of the Exchange Act applies only 
to transactions in securities listed on United 
States exchanges and transactions in other 
securities that occur in the United States. In 
this case, the Court also said that it was ap-
plying a presumption against extraterritoriality. 
This bill’s provisions concerning extraterri-
toriality, however, are intended to rebut that 
presumption by clearly indicating that Con-
gress intends extraterritorial application in 
cases brought by the SEC or the Justice De-
partment. 

Thus, the purpose of the language of sec-
tion 929P(b) of the bill is to make clear that in 
actions and proceedings brought by the SEC 
or the Justice Department, the specified provi-
sions of the Securities Act, the Exchange Act 
and the Investment Advisers Act may have 
extraterritorial application, and that extraterri-
torial application is appropriate, irrespective of 
whether the securities are traded on a domes-
tic exchange or the transactions occur in the 
United States, when the conduct within the 
United States is significant or when conduct 
outside the United States has a foreseeable 
substantial effect within the United States. 

OTHER REASONS TO SUPPORT THE CONFERENCE 
REPORT 

The bill that we are considering today con-
tains a number of other worthwhile elements 
that should become law, and I want to high-
light several issues on which I personally 
worked or in which I have a deep, long-stand-
ing interest. 

First, the bill creates a Federal Insurance 
Office within the Treasury Department. A key 
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